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B-214111 DATE: October 12, 1981 

OF: Dynamic S c i e n c e  , I n c .  

0 I6 EST: 

A g e n c y ' s  f a i l u r e  t o  f o l l o w  r e g u l a t i o n  c o n c e r n i n g  
p o s t a w a r d  n o t i f i c a t i o n  t o  u n s u c c e s s f u l  o f f e r o r  is 
a p r o c e d u r a l  d e f i c i e n c y  w h i c h  d o e s  n o t  i n v a l i d a t e  
a n  o t h e r w i s e  p r o p e r  a w a r d .  

P r o t e s t  a l l e g i n g  t h a t  a g e n c y ' s  c o s t  a n a l y s i s  was 
i m p r o p e r  is d e n i e d  w h e r e  r e c o r d  i n d i c a t e s  t h a t  
a g e n c y ' s  c o s t  a n a l y s i s  h a d  a r e a s o n a b l e  b a s i s  a n d  
f o l l o w e d  t h e  p r o v i s i o n s  s e t  f o r t h  i n  t h e  RFP. 

C o n t r a c t i n g  a g e n c y ' s  a n a l y s f s  o f  p r o p o s a l s  f o r  
c o s t  r e a l i s m  i n v o l v e s  t h e  e x e r c i s e  of  i n f o r m e d  
j u d g m e n t  a n d ,  t h e r e f o r e ,  GAO w i l l  n o t  d f s t u r b  a 
c o s t  r e a l i s m  d e t e r m i n a t i o n  u n l e s s  i t  i s  shown t o  
l a c k  a r e a s o n a b l e  b a s i s .  

Dynamic  S c i e n c e ,  I n c .  ( D S I ) ,  p r o t e s t s  t h e  a w a r d  of a 
c o s t - p l u s - f i x e d - f e e  ( C P F F ) ,  l e v e l - o f - e f f o r t  c o n t r a c t  t o  R a i l  
Company ( R a i l )  u n d e r  r e q u e s t  for p r o p o s a l s  ( R F P )  
No. N00019-83-R-0002 i s s u e d  by  t h e  N a v a l  Air S y s t e m s  Command 
( N a v y )  f o r  t e c h n i c a l ,  e n g i n e e r i n g ,  l o g i s t l c ,  a n d  f i s c a l  
t r a c k i n g  s u p p o r t  f o r  t h e  A-4 Weapons  S y s t e m  M a n a g e r .  DSI 
c o n t e n d s  t h a t  t h e  Navy f a i l e d  t o  a d v i s e  i t  o f  t h e  r e a s o n  i t  
was e x c l u d e d  f r o m  t h e  a w a r d  a n d  t h a t  t h e  a w a r d  t o  R a i l  was 
n o t  i n  t h e  g o v e r n m e n t ' s  b e s t  I n t e r e s t  b e c a u s e  D S I ' s  b e s t  a n d  
f i n a l  o f f e r  (BFO) w a s  $ 1 3 0 , 4 0 6  l o w e r  t h a n  R a i l ' s .  

We d e n y  t h e  p r o t e s t .  

The  RFP p r o v i d e d  t h a t  c o s t  p r o p o s a l s  w o u l d  b e  e v a l u a t e d  
w i t h  r e s p e c t  t o  r e a s o n a b l e n e s s  a n d  r e a l i s m  a n d  t h a t  t h e  
- 3 f f e r o r ' s  c o s t  p r o p o s a l  w o u l d  b e  e v a l u a t e d  by  a n  e x a m i n a t i o n  
o f :  .~ 

"a.  P r o p o s e d  d i r e c t  a n d  i n d i r e c t  r a t e s  as  
r e l a t e d  t o  t h e  G o v e r n m e n t ' s  r e v i e w  o f  a c t u a l  a n d  
p r o j e c t e d  r a t e s  ( i n c l u d i n g  e s c a l a t i o n )  f o r  e a c h  
l a b o r  c a t e g o r y ;  
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"b .  The  a d e q u a c y  a n d  n e c e s s i t y  f o r  o t h e r  
d i r e c t  c o s t s  p r o p o s e d  f o r  c o n s u l t a n t s ,  t r a v e l ,  
c o m p u t e r s ,  e t c . ;  

"c. Th,e t o t a l  e s t i m a t e d  p r o p o s e d  c o s t  a s  
r e l a t e d  t o  t h e  G o v e r n m e n t ' s  e s t i m a t e d  c o s t ;  

"d .  The  p r o p o s e d  f e e l p r o f i t ;  

" e .  T h e  c o n s i s t e n c y  o f  t h e  o f f e r o r ' s  c o s t  
p r o p o s a l  w i t h  h i s  a c c o u n t i n g  s y s t e m ;  a n d  

" f .  C o m p a r i s o n  o f  l a b o r  r a t e s  p r o p o s e d  t o  
t h e  l a b o r  s k i l l s  r e q u i r e d  f o r  p e r f o r m a n c e . "  

The  RFP p r o v i d e d  t h a t  " [ t l h e  s e l e c t i o n  f o r  a w a r d  w i l l  b e  
made f r o m  t h o s e  o f f e r o r s  who a r e  i n c l u d e d  i n  t h e  a c c e p t a b l e  
c a t e g o r y  a n d  w i l l  b e  b a s e d  o n  t h e  l o w e s t ,  r e a l i s t i c ,  a n d  
r e a s o n a b l y  p r i c e d  o f f e r . "  

T w e l v e  f i r m s  s u b m i t t e d  p r o p o s a l s .  Th.e p r o c u r e m e n t  
r e v i e w  b o a r d  (PRB) e v a l u a t e d  t h e  i n i t i a l  t e c h n i c a l  a n d  c o s t  
p r o p o s a l s .  E i g h t  o f  t h e  f i r m s ,  i n c l u d i n g  DSI ,  were d e t e r -  
m i n e d  t o  b e  i n  t h e  c o m p e t i t i v e  r a n g e .  T h e s e  f i r m s  were 
r e q u e s t e d  t o  p r o v i d e  BFO's. The  r e q u e s t s  s u m m a r i z e d  c o s t  
a n d  t e c h n i c a l  c o n c e r n s  i n  t h e  o f f e r o r s '  p r o p o s a l s .  

The  B F O ' s  o f  t h e  s e v e n  f i r m s  w h i c h  were s t i l l  
a c c e p t a b l e  a f t e r  a n o t h e r  t e c h n i c a l  e v a l u a t i o n  w e r e  t h e n  
e v a l u a t e d  w i t h  r e g a r d  t o  c o s t  r e a s o n a b l e n e s s  a n d  r e a l i s m .  
The  r e s u l t s  were a s  f o l l o w s :  

I n i t i a l  C o n t r a c t o r  N A V Y  
" C o n t r a c t o r  P r o p o s a l  P r o p o s e d  BFO A d j u s t e d  Amount 

A $948,556.00 $866,985.00 $903,7 12.00 
B 982,693.00 470,111.00 786,365.00 
C 730,557.00 557,318.00 719,767.00 
D 718,355.00 706,602.00 710,584.00 
E 741 ,.2 16.00 687,902.00 687,902.00 

DS I 516,135.00 527,108.00 665,923.00 
R A I L  966,327.00 657,519.00 657,663.00" 

The Navy a d j u s t e d  a m o u n t s  r e f l e c t e d  D e f e n s e  C o n t r a c t  A u d i t  
Agency  (DCAA) r e c o m m e n d a t i o n s  a n d  o t h e r  a d j u s t m e n t s  deemed 
n e c e s s a r y  t o  p r o j e c t  t h e  t o t a l  a c t u a l  c o s t s  o f  t h e  p r o p o s e d  
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CPFF contract. Since Rail's adjusted amount was lowest and 
its proposal was technically acceptable, the PRB recommended 
that Rail be awarded the contract. 

With regard to DSI's.contention that the Navy did not 
advise it of the'reason why it did not receive the award, 
the Navy concedes that the postaward notices to unsuccessful 
offerors did not contain all the information required by 
Defense Acquisition Regulation (DAR) 5 3-508.3(a)(v), 
reprinted in 32 C.F.R. pts. 1-39 (1983). However, the Navy 
states t h a t t h e  information was provided at the time of 
DSI's debriefing. Further, our Office has held that post- 
award notification requirements such as those contained in 
DAR P 3-508.3 are procedural in nature and failure to comply 
with them provides no legal basis for disturbing an other- 
wise valid award. % Kan-Du Tool & Instrument Corp., 
R-210819, June 21, 1983, 83-2 C.P.D. 1 12. 

The primary issue concerns the propriety of. the cost 
evaluation. DSI contends that the Navy arbitrarily raised 
its proposed costs. The Navy argues that DSI's cost pro- 
posal was evaluated consistent with section "M" of the 
solicitation. 

DSI argues that it was not in the best interest of the 
government to award to Rail at a proposed cost $130,406 
higher than DSI, especially where DSI was the incumbent 
contractor on at least 6 5  percent of the work considered in 
this contract. With respect to the cost advantages of 
retaining the incumbent, which refers to not having to 
phase in a new contractor, the RFP did not list that as an 
evaluation factor. The decision whether to include such an 
evaluation factor in a solicitation is discretionary; while 
phase-in costs may be considered, contracting agencies may 
choose to avoid considering such costs because advantages 
accruing from incumbency may have a detrimental effect on 
obtaining competition and innovative approaches. See GrouE 
Hospital Service, Inc. (Blue Cross of Texas), 58 Comp. Gen. 
263 (1979), 79-1 C.P.D. 1 245. Since the RFP did not pro- 
vide for evaluation of phase-in corts here, the .agency could 
not evaluate them. kockwell International Corporation, 56 
Comp. Comp. Gen. 905 (1977), 77-2 C.P.D. 1 119; Informatics, 
-* Inc ' B-194734, Aug. 22, 1979, 79-2 C.P.D. 1 144. 
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DSI o b j e c t s  t o  t h e  N a v y ' s  r e f u s a l  t o  d i s c u s s  d u r i n g  
n e g o t i a t i o n s  its p r o p o s e d  c o s t s  f o r  t h e  F o r e i g n  M i l i t a r y  
S a l e s  (FMS) f i n a n c i a l  a n a l y s t ,  t h e  t e c h n i c a l  t y p i s t  a n d  i t s  
c o n s u l t a n t .  I n  t h e  BFO p r o p o s e d  by D S I ,  t h e  PMS f i n a n c i a l  
a n a l y s t  l a b o r  r a t e  o f  $ 1 0 . 4 0  was r e v i e w e d  by  DCAA, w h i c h  
a d v i s e d  t h a t  t h i s  r e d u c e d  r a t e  w a s  p r o p o s e d  i n  a n t i c i p a t i o n  
of  u n p a i d  o v e r t i m e ;  t h e  a c t u a l  l a b o r  r a t e  was $ 1 3 .  I n  ' 

a d d i t i o n ,  DSI p r o p o s e d  5 2 0  h o u r s  l e s s  t h a n q r e q u i r e d  by t h e  
s o l i c i t a t i o n  for t h e  t e c h n i c a l  t y p i s t  e v e n  t h o u g h  t h i s  was 
i d e n t i f i e d  as  a c o n c e r n  i n  t h e  N a v y ' s  r e q u e s t  f o r  a BPO. 
F i n a l l y ,  t h e  c o n s u l t a n t  r a t e s  p r o p o s e d  by  D S I ' s  
s u b c o n t r a c t o r ,  t .  g o  B a u e r  A s s o c i a t e s ,  I n c o r p o r a t e d  ( t . g . B ) ,  
were i d e n t i f i e d  by t h e  Navy a s  u n r e a l i s t i c a l l y  low. By 
u s i n g  t h e  a d j u s t e d  l a b o r  r a t e  o f  $ 1 3  f o r  t h e  FMS f i n a n c i a l  
a n a l y s t ,  a d d i n g  5 2 0  t e c h n i c a l  t y p i s t  h o u r s  s u b c o n t r a c t e d  t o  
t . g . B  a n d  by i n c r e a s i n g  t . g . B ' s  f u l l y  b u r d e n e d  c o n s u l t a n t  
r a t e s  t o  a r e a l i s t i c  l e v e l  ( $ 3 4 . 3 2 1 ,  t h e  Navy a d j u s t e d  t h e  
c o s t  o f  DSI's p r o p o s a l  t o  $ 6 6 5 , 9 2 3 .  The  a d d i t i o n a l  c o s t s  
f o r  t h e  t e c h n i c a l  t y p i s t  were a p p r o x i m a t e l y  $ 1 1 , 3 0 0 ;  f o r  t h e  
FMS f i n a n c i a l  a n a l y s t ,  a p p r o x i m a t e l y  $ 2 4 , 1 5 0 ;  a n d  for t h e  
c o n s u l t a n t ,  a p p r o x i m a t e l y  $ 1 0 3 , 3 0 0 .  

We h a v e  h e l d  t h a t  i t  is i m p r o p e r  t o  t a k e  c o s t  p r o p o s a l s  
for c o s t - r e i m b u r s e m e n t  c o n t r a c t s  a t  f a c e  v a l u e  a n d  t h a t  t h e  
g o v e r n m e n t  m u s t  make a n  i n d e p e n d e n t  d e t e r m i n a t i o n  o f  c o s t  - 

r e a l i s m .  G r o u p  O p e r a t i o n s ,  I n c o r p o r a t e d ,  5 5  Comp. 
Gen. 1 3 1 5  ( 1 9 7 6 ) ,  7 6 - 2  C . P . D .  1 7 9 .  

Our  r e v i e w  o f  c o s t  r e a l i s m  a s s e s s m e n t s  i s  l i m i t e d  t o  a 
d e t e r m i n a t i o n  o f  w h e t h e r  a n  a g e n c y ' s  c o s t  e v a l u a t i o n  was 
r e a s o n a b l y  b a s e d  a n d  was n o t  a r b i t r a r y .  R o b e r t  E .  D e r e c k t o r  
o f  Rhode I s l a n d ,  I n c . ;  B o s t o n  S h i p y a r d  C o r p . ,  B - 2 1 1 9 2 2 ;  
B - 2 1 , 1 9 2 2 . 2 ,  F e b .  2 ,  1 9 8 4 ,  8 4 - 1  C . P . D .  1 1 4 0 .  We h a v e  c o n -  
s i s t e n t l y  h e l d  t h a t  a c o n t r a c t i n g  a g e n c y ' s  a n a l y s i s  o f  
c o m p e t i n g  c o s t  p r o p o s a l s  i n v o l v e s  t h e  e x e r c i s e  of i n f o r m e d  
j u d g m e n t  a n d  is e n t i t l e d  t o  g r e a t  w e i g h t  b e c a u s e  t h e  a g e n c y  
is i n  t h e  b e s t  p o s i t i o n  t o  d e t e r m i n e  t h e  r e a l i s m  o f  c o s t s  
u n d e r  t h e  p r o p o s e d  t e c h n i c a l  a p p r o a c h e s .  E c o l o g y  a n d  
E n v i r o n m e n t ,  I n c . ,  B - 2 0 9 5 1 6 ,  Aug. 2 3 ,  1 9 8 3 ,  8 3 - 2  C . P . D .  
1 2 2 9 ;  SETAC,  I n c . ,  6 2  Comp. Gen. 5 7 7  ( 1 9 8 3 1 ,  8 3 - 2  C . P . D .  
1 , 1 2 1 .  C o s t s  s h o u l d  b e  exa-mined  i n  s u f f i c i e n t  d e p t h  t o  
a r r i v e  a t  a v a l i d  " s h o u l d  c o s t "  e s t i m a t e  f o r  t h e  p r o p o s a l .  
S o u t h e r n  C a l i f o r n i a  O c e a n  S t u d i e s  C o n s o r t i u m ,  5 6  Comp. G e n a  
7 2 5  ( 1 9 7 7 ) ,  7 7 - 1  C . P . D .  1 440. 

We b e l i e v e  t h e  N a v y ' s  c o s t  a n a l y s i s  w a s  r e a s o n a b l e .  
The e v a l u a t i o n  o f  D S I ' s  FMS f i n a n c i a l  a n a l y s t  l a b o r  r a t e  a t  
$ 1 3  was u s e d  by t h e  Navy i n  r e l i a n c e  o n  t h e  DCAA a d v i c e  a n d  
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t h e  f a c t  t h a t  DSI d i d  n o t  j u s t i f y  i n  i t s  BPO t h e  u s e  o f  t h e  
$ 1 0 . 4 0  r a t e  i t  c l a i m e d .  DSI made no  m e n t i o n  o f  u n p a i d  
o v e r t i m e  i n  i t s  p r o p o s a l  a n d  DSI d i d  n o t  j u s t i f y  t h e  l o w e r  
t h a n  a c t u a l  r a t e  n o r  p r o v i d e  c o p i e s  o f  i t s  e m p l o y e e s '  agree-  
men te  t o  w o r k  a t  l e s s  t h a n  t h e  a c t u a l  r a t e  i n  t h e  BFO. 
T h e r e f o r e ,  i n  t h e  a b s e n c e  o f  s u c h  i n f o r m a t i o n ,  t h e  Navy ' s  
d e c i s i o n  t o  e v a l u a t e  a t  t h e  a c t u a l  r a t e  o f  $ 1 3  was r e a s o n -  
a b l e .  The  r e c o r d  d o e s  n o t  s u p p o r t  DSI's c o n t e n t i o n  t h a t  t h e  
Navy e v a l u a t e d  R a i l ' s  FMS l o g i s t i c s  a n a l y s t  i n  a d i f f e r e n t  
a n d  more  f a v o r a b l e  m a n n e r  t h a n  t h a t  o f  DSI. T h e  a c t u a l  
h o u r l y  r a t e  p r o p o s e d  by  R a i l  was u s e d  i n  t h e  N a v y ' s  
e v a l u a t i o n  o f  i t s  p r o p o s a l .  

C o n c e r n i n g  t h e  t e c h n i c a l  t y p i s t ,  t h e  r e c o r d  i n d i c a t e s  
t h a t  t h e  Navy a d d e d  5 2 0  t e c h n i c a l  t y p i s t  h o u r s  t o  DSI's 
p r o p o s a l  a t  t h e  same r a t e  a s  t h e  r e m a i n i n g  h o u r s  w h i c h  DSI 
h a d  s u b c o n t r a c t e d .  DSI  c o n t e n d s  t h a t  t h e  5 2 0  t e c h n i c a l  
h o u r s  were i n c l u d e d  i n  i t s  o v e r h e a d  r a t e .  However ,  t h e  RFP 
h a d  r e q u e s t e d  t h a t  a l l  t h e  l a b o r  h o u r s  p r o p o s e d  b e  i n c l u d e d  
i n  d i r e c t  c o s t s .  S i n c e  DSI d i d  n o t  p r o p o s e  a n  a d d i t i o n a l  
5 2 0  h o u r s  f o r  t e c h n i c a l  t y p i s t ,  t h e  Navy a c t e d  r e a s o n a b l y  i n  
a d d i n g  t h e s e  h o u r s  t o  i t s  p r o p o s a l .  DSI c o n t e n d s  t h a t  e v e n  
i f  t h e  Navy was c o r r e c t  in e v a l u a t i n g  t h e  t e c h n i c a l  t y p i s t  
h o u r s  a s  d i r e c t  c o s t s ,  a c o r r e s p o n d i n g  r e d u c t i o n  i n  t h e  80- 
p e r c e n t  o v e r h e a d  r a t e  was r e q u i r e d .  The  Navy s t a t e s  t h a t  
t h e  i n f o r m a t i o n  n e c e s s a r y  f o r  s u c h  a c a l c u l a t i o n  d i d  n o t  
a p p e a r  i n  DSI's BFO a n d  c o u l d  n o t  b e  s o l i c i t e d  a f t e r  BFO's 
were r e c e i v e d  s i n c e  n e g o t i a t i o n s  were c l o s e d .  The  Navy 
s t a t e s  t h a t  i n  a n y  c a s e  I t  was n o t  c l e a r  t h a t  t h e  o v e r h e a d  
r a t e  w o u l d  n e c e s s a r i l y  b e  r e d u c e d  as  a r e s u l t .  

The  c o n s u l t a n t  r a t e s  p r o p o s e d  by DSI's s u b c o n t r a c t o r  
were i d e n t i f i e d  b y  t h e  Navy a s  u n r e a l i s t i c a l l y  low on  t h e  
b a s i s  o f  i t s  e x p e r i e n c e  w i t h  s i m i l a r  c o n t r a c t s  a n d  c o n s u l t -  
a n t s .  I n  i t s  r e q u e s t  for I t s  BFO, DSI w a s  a s k e d  t o  j u s t i f y  
i t s  p r o p o s e d  d i r e c t  l a b o r  r a t e s  a n d  i t s  s u b c o n t r a c t o r ' s  
g e n e r a l  a n d  a d m i n i s t r a t i v e  ( G b A )  a n d  o v e r h e a d  r a t e s .  S u c h  
j u s t i f i c a t i o n  was n o t  s u b m i t t e d  by DSZ. R a t h e r ,  t h e  f i r m  
s t a t e d  t h a t  t h e  h o u r l y  r a t e s  o f  t h e  p r o p o s e d  D S I  p e r s o n n e l  

W a s h i n g t o n ,  D.C.,, a r e a - f o r  t h e  l a b o r  c a t e g o r i e s  l i s t e d  i n  
t h e  RFP. DSI p o i n t s  t o  a c o n s u l t a n t  a g r e e m e n t  h e l d  by i t s .  
s u b c o n t r a c t o r  b u t  t h i s  a g r e e m e n t  was n o t  i n c l u d e d  i n  its BFO 
a n d  t h e  g o v e r n m e n t  c o u l d  n o t  r e q u e s t  s u c h  i n f o r m a t i o n  a f t e r  
t h e  BFO's were r e c e i v e d .  The Navy s t a t e s  t h a t  i t  a d d e d  
o v e r h e a d  t o  t h e  c o n s u l t a n t  c h a r g e s  i n  a n  a t t e m p t  t o  a r r i v e  

,.were i n  k e e p i n g  w i t h  p r o f e s s i o n a l  s a l a r i e s  i n  t h e  
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a t  a r e a l i s t i c  r a t e .  T h e r e f o r e ,  t h e  Navy s t a t e s  t h a t  i t s  
u s e  in i t s  e v a l u a t i o n  o f  t h e  $ 3 4 . 3 2  a d j u s t e d  r a t e  f o r  t h e  
c o n s u l t a n t  c h a r g e s  was a r e f l e c t i o n  o f  i t s  e s t i m a t i o n ,  b a s e d  
on i t s  e x p e r i e n c e  w i t h  s i m i l a r  c o n t r a c t s  a n d  c o n s u l t a n t s ,  
t h a t  t h e  r a t e  was more " r e a s o n a b l e  a n d  r e a l i s t i c "  t h a n  t h e  
o n e  p r o p o s e d  by D S I .  The  N a v y ' s  u s e  o f  t h e  $ 3 4 . 3 2  a d j u s t e d  
r a t e  r e s u l t e d  i n  a p p r o x i m a t e l y  $ 1 0 3 , 3 2 4  b e i n g  a d d e d  t o  i t s  
c o s t  p r o p o s a l .  T h e  Navy s t a t e s  t h a t  a l t h o u g h  DSI's 
s u b c o n t r a c t o r ' s  c o n s u l t a n t  c o s t s  a s  p r o p o s e d  a n d  e v a l u a t e d  
were a p p r o x i m a t e l y  $ 8 3 , 3 5 5 ,  D S Z  f a i l e d  t o  i n c l u d e  i t s  G6A 
a n d  f e e ,  w h i c h  was r e q u i r e d  b e c a u s e  t.g.B was p r o p o s e d  a s  a 
s u b c o n t r a c t o r .  

Upon r e v i e w i n g  t h e  e n t i r e  r e c o r d ,  w e  b e l i e v e  t h e  N a v y ' s  
c o s t  e v a l u a t i o n  was r e a s o n a b l y  b a s e d  a n d  n o t  a r b i t r a r y  a n d  
t h e  N a v y ' s  r e f u s a l  t o  c o n d u c t  f u r t h e r  d i s c u s s i o n s  w i t h  DSI 
f o l l o w i n g  r e c e i p t  o f  i t s  RFO w a s  p r o p e r .  

The  p r o t e s t  i s  d e n i e d .  

v r  C o m p t r o l l e r  G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  




